Like most theories that have enjoyed a modicum of popularity, constitutional pluralism -particularly as applied to the EU -has also attracted a deal of scepticism. Briefly stated, constitutional pluralism (CP) in its original European context 1 maintains that:
Subscribers to those other conceptions claim that CP is unsatisfactory in one or more of a number of respects. In terms of the first and second propositions set out above, CP may offer a false or inadequate account of the constitutional framework of the EU. Or, contrary to the claim in the third proposition set out above, it may have normatively undesirable implications. More generally, CP may be regarded as indistinct or as only trivially distinct from one of the other conceptions, or as offering an inferior version of another conception, and so as supplying a redundant perspective, or worse, a perspective that distorts or distracts from a similar but superior perspective. The value of CP, then, depends, in the first instance, on how well it can answer these objections. Is CP's depiction of the EU constitutional arena compelling, or at least tenable (the descriptive/explanatory claim)? To the extent that it is tenable, does it paint an attractive picture of a European future, or at least one that is less unattractive than other perspectives, bearing in mind that what counts as attractive in this context is both contestable and complex (the normative claim)? And if it does pass these two tests, does it actually constitute an original position, or does it merely borrow the clothes of other positions better suited to its purposes (the distinctiveness claim)?
But even if these objections can be overcome and the alternative claims of the rival theories of the legal character of European integration rebutted, this would not amount to a full vindication of the explanatory appropriateness or normative value of CP. The shortcomings of rival theories are not reason enough to endorse CP. I do nevertheless want to insist upon this first step, and so begin by making the argument that CP does not fail on account of any superiority demonstrated or critique offered by these rivals. CP's broader challenge, however, and also its broader prospects, derives from a more general difficulty associated with the legal and political conceptualisation of the European Union. In a nutshell, for reasons developed below, it is difficult -and as the European supranational experiment enters a turbulent seventh decade it becomes ever more difficult -to imagine the EU as a legitimate legal and political construction other than by invoking the structures and values of constitutionalism; that, indeed, is why I use the language of 'constitutionally optimal' to describe the normative ambition of CP. Yet those constitutional structures and values fit awkwardly with the EU's unprecedented non-state form. The idea of constitutional pluralism captures this sense of awkward indispensability -of an approach that seems as unfamiliar, even incongruous, as it does unavoidable. As such, or so I shall claim, CP supplies a key if testing point of departure for thinking through the best terms and future promise of the European constellation.
Locating Constitutional Pluralism
Before developing these lines of argument, however, let me make three additional preliminary remarks with a view to locating CP more precisely within the diverse and expansive landscape of EU theory and praxis.
First, as we shall see, the type and balance of critique offered by CP's various rivals differs. Particularism tends to treat CP as descriptively and explanatorily underspecified or banal, as normatively inconsequential and as only trivially distinctive; or, if normatively consequential and significantly distinctive, as unattractively so. Holism, too, treats CP as normatively unattractive, but also as descriptively or explanatorily false or inadequate. Only federalism would accept the significance of CP's descriptive and explanatory claim, and share certain aspects of its normative orientation. In elaborating its arguments along somewhat similar lines to CP, federalism is also more explicitly concerned than the other approaches with the deeper political foundations of the EU. But from this more rounded perspective, federalism offers itself as a better version of the distinctive thesis that CP attempts to articulate.
The different angles of critique offered by these various positions are reflected in our order of argument. We deal first with the opposition between constitutional pluralism and constitutional particularism and between constitutional pluralism and constitutional holism. Only then do we turn to the continuities or otherwise in the relationship between constitutional pluralism and federalism.
Secondly, and crucially, as the suggestion of continuity between federalism and pluralism implies, the case for CP can only hope to prevail -can only offer something that is of descriptive and explanatory value, normatively defensible and interestingly distinctive -if it is seen as an argument that reaches beneath the legal topsoil to deeper political roots. That is to say, building on my previous work I want to claim that CP cannot simply concern a particular conception of the nature of the legal domain, but must also address the political dynamics and infrastructure which underpin the legal domain; and so ultimately CP should be considered as much a matter of political theory as of legal theory. 3 And it is precisely because constitutional thought and praxis is capable of engaging with the deeper seam of political thought and praxis that it is important to understand our approach as one not merely of legal pluralism but of constitutional pluralism. 4 My case rests on the role that constitutional ideas, talk and practice play in the generation and sustenance of the polity, whether national or otherwise. The emergence and intensification of constitutional discourse at any particular site -a process whose maturity is often marked by the promulgation of a written Constitution but need not be -has closely interconnected expressive, epistemic and design functions. As I have argued elsewhere, a constitution-building process or project supplies 'both trace and catalyst' 5 of political community. It is an important trace of political community in that the preparedness of the provisional or putative members of a collective entity to consider that collective entity in an overtly constitutional register is already a sign and expression, however modest, of the commitment to put things in common whose terms they seek to elaborate through a collective scheme. And the elaboration of that scheme is also a catalyst of political community; it is so in two senses, referring, respectively, to the construction of the knowing collective subject and the specification of the means and object of political community. On the one hand, the process of elaboration and ongoing adjustment of the scheme of collective action involves the stipulation of a reference point and procedure of collective agency, and so the identification of a collective subject over time. On the other, the substance of the scheme thus elaborated provides the normative guidance and institutional vehicle to articulate and pursue that common commitment as a continuous project of collective action.
Granted, a first impression of much of the literature under the banner of constitutional pluralism suggests a more restricted focus of attention. Much of its emphasis has been on a limited set of legal tests and contests, and, more specifically, on courts and on the respective judicial authority of the Court of Justice and of the apex courts of the member states. That standard version of CP I will not reproduce here except in the broadest of brush-strokes. 6 It begins by contrasting the perspective of the Court of Justice, which, through the early development of doctrines of direct effect, primacy, pre-emption, fundamental rights etc., asserted its originality and finality of sustenance of national constitutional identity and to the standing of the state as a selfgoverning polity.
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The spotlight on courts is understandable for a number of reasons. It offers a window on the broader tensions and dilemmas of the EU, identifies a point of movement in an often blocked political system, and provides a key institutional reference for a supranational order that has always defined itself in a strongly legal
register. Yet there is also a downside. Understood as a court-centred enterprise CP, as
we will see, is often taken to task for its supposedly overblown claims -for exaggerating either the success or the importance of its contribution. On the one hand, it can be criticized for conceding, or worse, celebrating fluidity, uncertainty, unprincipled concession, even conflict, at the high judicial level. 8 On the other hand, it can also be criticized for overstating the contribution made by these specifically judicial answers (such as they are) to deep questions of constitutional fundamentals in resolving the EU's problems of legitimacy.
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If either of these emphases is viewed as the crux of CP, then it surely deserves such criticism. But if CP's point of departure, in line with the broader tradition of constitutional thought, is the generative forces of political community, its central focus will instead be upon the deeper structural condition of the EU as a divided power system. It follows that attempts to find resolution at the judicial level comprise merely one response -immediate and unavoidable, yet also merely reactive and provisional - to tensions inherent in that deeper structural condition, and CP should instead be judged in terms of the overall treatment of that deeper trait that is possible within a constitutional frame of reference. And that is why, in turn, the most productive conversation does not ultimately take place between CP and particularism or holism, but between pluralism and federalism, with its deeper foundations in political institutions and theory.
Locating the relevance of CP, however, is not just a matter of finding the right level of theoretical inquiry and practical leverage. In addition -we should note as a final preliminary point -it requires consideration of the appropriateness or otherwise of the theory and practice of CP to changing historical circumstances. The ideas associated with CP rose to prominence in the 1990s and early 2000s in reaction to the significant strengthening of the supranational centre in the wake of the Single European Act and the Maastricht and Amsterdam Treaties, and so in a very different political climate than that which attends the post-Constitutional Convention, post-Lisbon, post-Euro-crisis EU. Even if CP were capable of speaking in explanatorily and normatively appropriate terms to the legal and political environment of the EU during that earlier period, can it still do so today? That is far from evident. There has always been an aspect of CP thought and practice that suggests its message is a contingent one, more or less relevant to particular circumstances. Perhaps CP simply described and addressed the growing pains of a young and immature political structure, or was a passing phase suited to a (relatively) benignly progressive period in the EU's history. 10 Or, perhaps, if we view the EU's life cycle in more abbreviated terms, but also in a gloomier light, the emergence of CP indicates the beginnings of degeneration rather than a phase of growth, and its continuing manifestation is evidence not of the health of the Euro-polity 10 See e.g., Kelemen, above n8.
but of critical illness, or even the onset of senility. Yet I want to argue that the value of CP, such as it is, should be understood in none of these transient terms. Rather, it should be regarded as a resilient feature of the deep political culture and practice of the EU, and, indeed, one of growing significance. Only as such can we appreciate its distinctive explanatory and normative credentials.
Beyond Particularism and Holism

(a) particularism
The particularist approach -a term I now 11 prefer to the more frequently used but here confusing 'monism' 12 -holds that there is no explanatory or normative dividend to be gained from going beyond either the national constitutional perspective or the EU constitutional perspective, or, indeed, beyond a position that entertains both of these perspectives discretely conceived, in seeking to come to terms with the EU as a legal complex. We can imagine three versions of the particularist approach, which in turn flow from two different stances towards the particularity of legal systems. These stances are in turn situated or embedded, and detached.
The situated or embedded stance involves the assumption and endorsement of 11 In earlier writings, I used the term 'monism'. See e.g., Walker, above n3. 12 In philosophical terms, which are the terms with which we are here concerned, monism can refer to any position that claims an understanding of a variety of things from a singular perspective or in accordance with a singular reality or substance. And in these terms, what I am here calling particularism is indeed a form of monism. Yet as a term of art in international law doctrine and scholarship, monism is used in a quite different sense. Here it represents a view that treats international law (which includes EU law, at least as originally conceived) as indivisible from domestic law, and so as applicable in domestic law without the need for a domestic instrument of implementation. It does so in conceptual opposition to dualism, which treats international law (including EU law) as distinct from domestic law, and so as inapplicable in domestic law absent a domestic instrument of application. Yet the very choice whether to adopt a monist or dualist approach to international law lies with each domestic legal system as an aspect of its own singular (and , therefore, philosophically monist or particularist) view of the legal universe, and so both monism and dualism in international law are compatible with philosophical monism. Hence the scope for confusion in using the term 'monism' at the broader philosophical level, and my preference for 'particularism'. there is a gradual, dialogue-enabled, blending of perspectives in a common judicial 'melody' from different systemic starting points, can be criticized for deploying a suggestive metaphor to compensate for its normative under-specification. 27 A third line, committed to the specification of certain umbrella principles, such as subsidiarity, participation, accountability and legality, shared by the different systems and allowing them to regulate and overcome their differences, can be criticized for its resort to a precariously high level of generality and abstraction as the magic formula for the resolution of highly specific divergences and disputes between different domain concerns.
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All of these solutions, whatever their merits, are exposed to a double challenge.
In the first place, and most immediately and obviously, there is the legal question.
Given that these approaches continue to understand law's authority in system-specific terms, the search for a solution that is legal-system-transcending yet still legal remains A more radical solution to the problem of inter-systemic fault-lines, and of a transsystemic constitutional order more generally, is offered by the holistic method.
Whereas particularism tries to immunize itself from the potential difficulties of intersystemic encounter through sticking to a system-internal approach, the holistic approach simply denies -or at least downgrades -the very relevance of systemic thinking in law. According to that approach, an elegant version of which is to be found pluralists tend to start from the opposite system-relative understanding of how the law presently stands. Yet just because of this requirement of close alignment, holism is an approach that, even if it were normatively attractive, is especially vulnerable in the trans-systemic context to the test of plausibility of its prior descriptive and explanatory account. For it remains the case that whatever may prevail, or may be possible, as regards normative integrity within a legal system, must be viewed less promisingly across legal systems. 33 That is so because a legal system is not simply a matter of jurisdictional authority, but is also host to a particular tradition and culture of political morality; and it is that shared culture, reflected in and supported by the formal hierarchy of rules, rather than the formal hierarchy of rules alone, that accounts for law's systemspecific coherence and the thickness of system boundaries. What is more, even if a plausible case for a holistic and harmonic approach could be made between the EU's many legal systems at the elite level of judicial pronouncement and exchange, just as is the case with the judicial-level responses offered by CP to the particularists, the question of underlying segmentation in the political constellation remains to be explored and resolved. The fact of systemic plurality and the requirement of mutual accommodation, to repeat, goes to the very foundations of the EU order and the legitimacy of its authority claim.
Federalism and Pluralism
What then of the example, and the challenge, offered to CP from federalism? We noted at the outset that whereas particularism and holism offer themselves in opposition to the major claims of CP, federalism presents itself as a superior alternative; as a framework sympathetic to the pluralist diagnosis of the condition of the EU but offering in other words, tends to be treated through its externalisation in accordance with an inside/outside divide rather than through a dualised sense of the internal. And tellingly, from the federalist perspective that very incapacity or unwillingness within the blinkered European tradition to conceptualise duality in an infra-systemic rather than in an inter-systemic manner provides the stick with which to chastise CP. As a supposed exemplar of that blinkered tradition, CP is deemed unable to overcome the fractured legal and political condition of its own self-understanding. 39 Armed with the insight that political authority has evolved along plural lines in contemporary Europe and seeking to avoid reducing that plurality to a single hierarchy, CP nevertheless is frustrated in its efforts to develop that insight in a productively 'federal' manner -one that channels and resolves conflict within the wide boundaries of a single legal and political order -by denying itself the very conceptual tools of graduated internal authority necessary to do so. 45 The constitutional draft did contain some provisions that, in their range and ambition, arguably implied the 'constitution of the whole'. These included Art I-5, holding that 'The union shall respect the equality of Member States before the constitution as well as their national identities, inherent in their fundamental structures, political and constitutional, inclusive of regional and local selfgovernment', and a detailed Article I-60 on the terms of voluntary withdrawal or 'secession' of member states. Both clauses, indeed, were subsequently inserted into an amended TEU under the Treaty of Lisbon (arts 4 and 50 respectively). But in many other respects, the constitutional draft read as a constitution only of the federal level. To take just one example, its competence catalogue sought to delineate the competences of the Union but not those of the Member States, despite the express initial ambition of the President of the Convention to pursue a comprehensive approach; see V. 46 Schütze, above n35 61, despite his strong advocacy of a federal model, in fact resists this conclusion for the EU. He holds instead that the non-acceptance of absolute supremacy of European law by the Member States and 'the ambivalence surrounding supremacy and sovereignty can be viewed as part and parcel of Europe's federal nature'. But if the EU sovereignty question remains unresolved in this way, as I also believe to be correct, then the status of any central constitutional claim must be considered to be that a partial or relative authority, dispositive of matters only from the perspective of the European people acting together supranationally and only for these matters in which they are acting together supranationally. In that case, a clear distinction holds precisely along the lines theorized by CP between the EU on the one hand and the mature federal model exemplified by the United States on the other, notwithstanding Schütze's own treatment of the two as closely comparable. The sovereignty question, of course, was also unsettled and 'ambivalent' during the antebellum period of the new American Republic, but the Civil War and its constitutional aftermath resolved matters unequivocally against CP and in favour of federal statehood within a single overarching constitutional order. This seems a distinction worth preserving, and indeed one that brings into clear comparative focus the key question of whether the long-term trajectory of the EU will, like the USA, tend in the direction of federal statehood. Yet it is also a distinction that an insistence on using federal language for options on either side (of its state/non-state divide) is in danger of blurring and downplaying. condition of duality.
The Age of Constitutional Pluralism
Once upon a time that unanswered question appeared decidedly less urgent, and so lay largely unaddressed. There used to a pragmatic view of the EU, one with widespread currency, which held that 'if it aint broke, don't' fix it'. 48 On this view, the divided power system that frames the federalist and pluralist visions does not necessarily demand close scrutiny or intervention. If Europe's 'permissive consensus' 49 in its early decades was about abundant 'output legitimacy' rather than deficient 'input legitimacy,' 50 then the structural balance between states and EU need not be so finely calibrated, and the authoritative credentials of each need not be so closely monitored
The precise terms of normative trade, and the exact pedigree of authority were matters that could be sidestepped or discussed in a manner free from angst about the threshold viability or minimal terms of co-existence of legal and political communities. The message of Constitutional Pluralism, in that early perspective, would have been of limited political resonance, as indeed were most theories of integration that sought to define and assess the EU in terms of its structural DNA qua polity as opposed to its deliverables. The kinds of problems CP would identify and address, even if not denied along particularist lines, overridden along holistic lines, or treated along federalist lines, would be viewed as only the remotest precursor of any condition that could threaten the polity as a whole.
Only after Maastricht's significant deepening (in EMU) and widening (across Three Pillars) of integration, and especially after the German Constitutional Court's admonitory decision on Maastricht, 51 did CP find its moment. It came of age, as it were, as 'a response to the (national judicial) response' to the polity's growth spurt. It reflected and reacted to a new anxiety -a sense that there was more at stake in deciding and declaring the authoritative foundations of the European polity, and that these foundations had become precariously balanced. 52 Yet the emphasis on Courts and on judicial highlights also cushioned that message, encouraging the view that the problem remained occasional, specialist and of largely expressive significance, rather than endemic, general and structural. And in keeping with the sense of this being a matter of growing pains, the problems to which CP was a response could still plausibly be viewed as a passing phase, a product of circumstances; of the stepwise transformation brought about the '1992' completion of the single market, the Maastricht Three Pillar reforms and Eastern Enlargement, and so likely to settle down again in due course.
No one thinks that way any longer. If there was something complacent about the earlier pragmatism, we now live in a time of widespread foreboding and of 'despondency and lethargy' 53 over the future of a polity which has had its basic legitimacy questioned as never before. The 'capacity-expectations gap' 54 exposed by the EU's management of the uneven costs and benefits of the sovereign debt crisis in the Eurozone has undermined levels of output legitimacy already depleted by the post- Maastricht extension of jurisdiction into more contentious economic, social and security matters, while exposing -and arguably exacerbating -longstanding problems of input legitimacy. In turn, this has led to an acceleration of institutional unsettlement, the exposure of new class and regional cleavages, and an unprecedented deepening of cross-national solidarity challenges. 55 supranational constellation in the absence of a (re)settlement that is itself of 'constitutional' quality and proportions.
Why is this so? To recall, the key functions of constitutionalization are both as catalyst and prompt of political community -establishing a design capacity and an 'intelligent' collective subject -and as trace and background expression of commitment to that political community. Yet the weakness of precisely these functional drivers carries much responsibility for the difficulties of supranational Europe. We can see this by reference to four fundamental problems affecting the contemporary steering of the EU, with each of which we can associate a particular constitutional deficit.
In the first place, there is the problem of structural drift. At the time of the failed Constitutional Treaty, and its minor key replacement at Lisbon, it was assumed that the main constitutional design problem of the coming years would be one of stasis -of a blocked system lacking the means to adapt to new circumstances. In one sense, however, nothing could be further from the truth. The response to the crisis has been one of veritable constitutional 'mutation.' 58 The development of the conditionality criteria for debtor states and the more general requirements of fiscal discipline and sense and commitment of its being an independent act of collective authorship by the European people acting together is lost. And in this way, we can finally envisage how the overlap of heterarchically related constitutional authorities of the common part and the local parts, rather than undermining or eroding the legitimacy of each such authority, becomes a condition of legitimacy of the combined whole.
Putting Constitutional Pluralism into Practice
But we need, in conclusion, to acknowledge and address two telling practical challenges to this deeper and politically engaged approach to CP. In the first place, how feasible would the introduction of any such scheme be? And in the second place, even if feasible, what, if any, real difference would re-arrangement of the constitutional furniture into a pluralist pattern make?
As regards the first challenge, why should we be any more confident that we can overcome the paradox of initiative if we proceed along constitutional pluralist lines than if we seek the singular settlement favoured under the federal approach? After all, such is the level of disagreement over the nature and extent of the European supranational project, and so symbolically loaded is the 'c' word, the we cannot simply assume that the practical obstacles in the way of a CP approach, for all its careful and emphatic delimitation of the nature and scope of the common authority, would be less formidable than for any other explicitly constitutional approach. Yet, reverting one final time to our three basic constitutional functions, we can point to certain advantages.
As already noted, the present, post-crisis blocked treaty system has highlighted the absence of a reflexive framework of collective commitment and planning and has allowed for structural drift. contestation in the federal domain. 74 In that way statist fears of too many matters being resolved beyond national influence in a top-heavy federal settlement could be assuaged at the same time as concerns for a more active politics of the federal level could be answered.
Just as significant, however, would be the strength of the new expressive commitment to a dual system of political community. provide an opportunity to specify anew the limits of supranational jurisdiction, and so to reduce or at least clarify the terms of conflict with the national level from the supranational perspective. Secondly, and perhaps more importantly, it would lend conviction and legitimacy to judicial perspectives on both sides which, in asserting the constitutional authority of their own system were also prepared to acknowledge the equal constitutional authority of the other system. 77 In the presence of a documentary 77 CP sceptics sometimes assume that the judges could solve the problem of conflicting systemic perspectives themselves. Kelemen, for example, (above n8) argues that if national constitutional courts in general, and the German Constitutional Court in particular, in making a finding of incompatibility of EU law with the national order were to forego the remedy of a declaration of inapplicability of a particular EU norm and opt instead for a general declaration of the unconstitutionality of continuing national membership of the EU in the absence of a reconciliatory amendment either of the national constitution or of the relevant EU law, this would shift the onus in cases of constitutional conflict away from the jurisdictional posturing and strategic manoeuvring of judges and towards the broader political process. I fully agree with the sentiment that conflicts within the divided EU system are better addressed at root by political means, but, just because of that, I would argue, against Kelemen, that the shift from the judicial to the political domain can itself only be effectively and legitimately initiated within the political, indeed constitutional domain. The kind of coordinated judicial initiative suggested by Kelemen is both very difficult to imagine against a continuing backdrop of boundary conflict, and, even if it were achieved, it is not clear why such a decisively judicially-led adjustment of the terms of normative trade in Europe's divided power system would be acceptable to all relevant political and public audiences. 
